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QUESTIONS PRESENTED FOR DECISION 

1. Whether the appellee’s affidavits of factual, legal, and 
contradictory conclusions pertaining to domicile should be 
construed as evidence. 

t 

2. Whether the affidavits of the parties herein raise a 
factual issue on the question of domicile. 

3. Whether the parties herein are domiciled in the Dis¬ 
trict of Columbia or bona fide residents therein within the 
meaning of the District of Columbia divorce statute, even 
though they own an automobile registered in California, 
where their affidavits show appellant to be an Air Force 
officer from California assigned to a permanent change of 
station in the District of Columbia, who has been residing 
here with his appellee wife more than two years in a home 
purchased by the parties; that the parties have not reg¬ 
istered, voted, nor paid taxes to California since before 
leaving that State; that the parties did not split appel¬ 
lant’s gross income on their federal income tax returns 
since leaving California. 

4. Whether it was an abuse of judicial discretion to re¬ 
fuse to enjoin appellee from prosecuting a foreign suit for 
divorce, where jurisdiction of both parties hereto was ob¬ 
tained by the lower Court before appellee’s foreign suit 
was instituted, and the affidavits and pleadings of the 
parties showed them to be bona fide residents of the District 
of Columbia. 
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BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

Jurisdiction of this Court is invoked under Title 28, U. S. 
Code (1948) Section 1292 (June 25, 1948, c. 646, 62 Stat 
929) to review part of an interlocutory order entered in 
this proceeding. (Tr. 22) 

Appellant (plaintiff below) filed a Complaint in the 
United States District Court for the District of Columbia 
for an absolute divorce on the ground of Adultery, under 
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D. C. Code (1940 ecL), Title 16, Chapter 4, Sections 16-403 
and 16-416. (Tr. 5) 

i The lower Court refused to invoke its authority under 
D. C. Code (1940) Title 11, Chapter 3, Sections 11-301, 
11-306, and 11-315, to enjoin the appellee from prosecuting 
a foreign suit for divorce as prayed in the appellant’s Mo¬ 
tion (Tr. 12), and entered an interlocutory order part 
from which this appeal is taken. (Tr. 22, 23) 

STATEMENT OF THE OASE 

1 On May 26, 1950, appellant filed suit for divorce in the 
United States District Court for the District of Columbia 
on the ground of adultery committed in the District of 
Columbia, alleging a bona fide residence in said District 
since February 28, 1948 (App. 1, 2). On June 12, 1948, 
appellee entered her general appearance by filing her an¬ 
swer to the merits of the action, wherein she admitted the 
alleged residence (App. 3, 4). 

While the appellant was still maintaining his residence 
and alleged domicile in the District of Columbia, on or about 
November 15, 1950, appellee filed suit for divorce in the 
State of California on the ground of “extreme cruelty,” 
praying for alimony and custody of their two children, but 
did not obtain personal service of summons on the appel¬ 
lant (App. 11). 

On December 7,1950, appellant filed a motion in the Dis¬ 
trict Court to enjoin the appellee from prosecuting her 
foreign suit for divorce, on the grounds that: (1) this 
Court had jurisdiction over the parties and the subject 
matter, (2) the appellee was attempting to deprive the Dis¬ 
trict of Columbia Court of its rightful jurisdiction, (3) ap¬ 
pellee was committing a fraud on the California Court by 
a false statement of domicile (App. 4). 

In support of his motion for injunctive relief and of his 
contention that the parties were properly domiciled in the 
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District of Columbia, the appellant made affidavit to the 
effect that: 

L The parties herein resided continuously in the District 
of Colombia from February 26,1348, until this action 
was brought, in a home which they had purchased at 
857 Xenia Street, Southeast (App. 5). 

2. He was assigned to a permanent change of station in 
Washington, D. C., in February, 1948, by the United 
States Air Force. 

3. He has not registered, nor voted, nor paid taxes in the 
State of California since 1946 (App. 6). 

4. He filed federal income tax returns for the years 1948 
and 1949 while residing in the District of Columbia, 
and in these returns he did not split his income as be¬ 
longing one half to his wife, the appellee; who did not 
file any separate returns for these years (App. 7, 8). 

The appellant also submitted a certificate of the De¬ 
partment of the Air Force under its seal that he had been 
assigned to a permanent change of station to Washington, 
D. C., by order dated February 17,1948 (App. 7), 

On December 29, 1950, appellee filed affidavit in opposi¬ 
tion to the requested injunction that the parties were “resi¬ 
dents” of Long Beach, California, and not of the District 
of Columbia, because: “1. That the plaintiff and defendant 
are registered voters in the County of Los Angeles, State 
of California, and have been such since the parties were 
married; 2. That the automobile of the parties is registered 
in California” (App. 8). 

On January 10, 1951, appellee undertook the strategy 
that a good offense would be a good defense to the appel¬ 
lant’s motion for injunctive relief, by filing a Motion to 
dismiss Complaint for lack of jurisdiction, and a Motion 
for leave to amend and supplement Answer, supported by 
affidavits (App. 9 to 12). 
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Her affidavit in support of the first motion was to the 
effect that both parties “are legally domiciled in the State 
of California; that both parties are, and have been regis¬ 
tered voters in the State of California all of their adult 
lives; that both parties have lived all of their lives in Cali¬ 
fornia; that California is their permanent home; that both 
parties have an automobile registered in their names in 
California; that plaintiff (appellant) is an officer in the 
United States Air Force and as such is subject to constant 
transfer and change of station in accordance with the mili¬ 
tary situation; that said plaintiff was a temporary resident 
of the District of Columbia during his tour of duty in that 
area as an officer of the United States Air Force; that 
neither plaintiff nor defendant ever intended that the Dis¬ 
trict of Columbia was to be their permanent home or legal 
domicile” (App. 12). 

The appellee’s affidavit in support of her Motion for 
1 leave to amend and supplement Answer contain the same 
allegations of factual and legal conclusions with very little 
variation in wording, except for an admission of having 
had a “temporary residence” in the District of Columbia, 
in contradiction to her other affidavit that “Both parties 
have lived all of their lives in California” (App. 9, 10). 

On January 23,1951, the appellant’s motion to enjoin the 
appellee from prosecuting foreign suit for divorce was 
heard and argued without oral testimony, and on February 
2, 1951, the order of the Honorable Edward A. Tamm, 
Judge, U. S. District Court, D. C., was entered denying the 
said motion on the grounds that as a member of the Armed 
Services the appellant necessarily leads a quasi-nomadic 
life; that the Court could not determine the domicile of the 
parties because of the “conflicting affidavits” filed by the 
parties herein; and that the Court would do a possible in¬ 
justice to the appellee in the light of the affidavits filed, if 
it attempted to restrain her (App. 14,15). 
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POINTS RAISED ON THIS APPEAL 

The Court below erred as follows: 

L In finding that the appellant, as a member of the 
armed services, necessarily leads a quasi-nomadic life in 
so far as assignments in the District of Columbia is con¬ 
cerned. 

2. In construing the appellee’s affidavits of factual and 
legal conclusions pertaining to domicile as evidence of 
such conclusions. 

3. In holding that the affidavits of the parties herein 
raise a factual issue as to their domicile. 

4. In holding that the affidavits of the parties herein did 
not support the conclusion, as a matter of law, that they 
were properly domiciled in the District of Columbia. 

5. In denying the appellant’s motion to enjoin appellee 
from prosecuting her foreign divorce suit. 

STATUTES INVOLVED 

28 U.S.C-A, Section 1292, as amended Sept 1,1948: 

“The Courts of Appeal shall have jurisdiction of 
appeals from: 

“(1) Interlocutory orders of the District Courts of 
the United States, • * • or of the judges thereof, grant¬ 
ing, continuing, modifying, refusing, or dissolving in¬ 
junctions # * except where a direct review may be had 
in the Supreme Court” 

D. C. Code (1940), Title 11, Chapter 3, Section tl-301. 
Constitution-Court of General Jurisdiction • • •: 

“The District Court of the United States for the Dis¬ 
trict of Columbia shall have general jurisdiction in law 
and equity * * 
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D. C. Code (1940), Title 11, Chapter 3, Section 11-306. 
General Jurisdiction: 

“Said Court shall have cognizance of * * * all cases 
in law and equity between parties, both or either of 
which shall be resident or be found within said Dis¬ 
trict # • • ” 

D. C. Code (1940), Title 11, Chapter 3, Section 11-315. 
Writs: 

“The said District Court • • • may # • • issue writs 
of • • • injunction, prohibitory and mandatory, • • • 
and all other writs known in common law and equity 
practice that may be necessary to the effective exer¬ 
cise of its jurisdiction * # Mar. 3, 1901, 31 Stat 
1200, Ch. 854, Sec. 68. 

D. C. Code (1940), Title 16, Chapter 4, Section 16-401; 
Aug. 7,1935, 49 Stat. 539, Ch. 453, Sec. 2, Bona Fide Resi¬ 
dence Required. Terms: 

“No decree of • # • divorce shall be rendered in favor 
of anyone who has not been a bona fide resident of the 
District of Columbia for at least one year next before 
the application therefore, # • V* 

D. C. Code (1940 ecL), Title 16, Chapter 4, Section 16-403; 
Aug. 7, 1935, 49 Stat. 539, Ch. 453, par. L Causes for Di¬ 
vorce a Vinculo • • # : 

“A divorce from the bond of marriage • • • may be 
granted for adultery, • • 

D. C. Code (1940), Title 16, Chapter 4, Section 16-416; 
Mar. 3,1901, 31 Stat. 1345, Ch. 854, Sec. 963. Petition for 
Divorce—Proceedings: 

“All applications for divorce # # • shall be made by 
petition to the District Court of the United States for 
the District of Columbia (now the United States Dis¬ 
trict Court for the District of Columbia), and Hie pro¬ 
ceedings thereupon shall be the same as in equity 
causes, except so far as otherwise herein provided.” 
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SUMMARY OF ARGUMENT 

Since the reason for the lower court’s action was based 
upon a finding that the “conflicting affidavits” of the 
parties herein raised a factual issue on the question of 
their domicile, the main question to be determined here is 
whether the affidavits were conflicting as to facts; for the 
Court’s action must fall along with any erroneous reason 
upon which it is based. 

Prior decisions of this Court have held that affidavits 
must be strictly construed against a party making them, 
for the reason that an affiant is not subject to cross exam¬ 
ination and will state his averments to his best advantage. 
Applying the foregoing rule to the construction of the 
appellee’s affidavits pertaining to the domicile of the parties 
herein, it is obvious that her averments are but vague, gen¬ 
eral, conclusive, ambiguous, and self-contradictory state¬ 
ments, which do not sufficiently controvert the direct op¬ 
posing statements of the appellant to raise a factual issue 
on the question of domicile. 

The question of domicile, being one of mixed law and 
fact, and with the facts not being in dispute, there remains 
only the question of law as to whether the facts indicate 
that the parties were properly domiciled in the District of 
Columbia at the time this suit was instituted so as to give 
the lower Court exclusive jurisdiction over the subject 
matter. 

A presumption of domicile arises on the mere fact of 
residence, and the burden of proof rests upon the party who 
denies such domicile. The only fact presented by the ap¬ 
pellee to sustain her burden of proof that the parties were 
not domiciled here is that they owned an automobile which 
was registered in the State of California. The appellant’s 
allegation of their District of Columbia domicile is well 
supported by the uncontroverted facts that (1) he was as¬ 
signed to a permanent change of station in the District of 
Columbia in February, 1948, (2) he resided in the District 
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of Columbia with the appellee, his wife, for more than two 
years, (3) they purchased a home in the District of Colum¬ 
bia, (4) he ceased paying taxes to the state of California 
upon coming to the District of Columbia, (5) while resid¬ 
ing in the District of Columbia he did not split his income 
with his wife in his federal income tax returns even though 
it would have resulted in a tax saving to him to do so. 

Since a person can have but one domicile at a time, and 
the domicile of the parties herein for the maintenance of a 
suit for divorce is shown to be the District of Columbia, it 
follows that appellee’s foreign suit for divorce must be 
based upon a fraudulent representation of domicile, and is 
an attempt to deprive the District of Columbia Court of 
its rightful jurisdiction over the parties and subject matter 
herein. Under such circumstances it is an abuse of judicial 
discretion to refuse to enjoin the prosecution of the foreign 
divorce suit because injunctive relief has never been denied 
in like cases. 


ARGUMENT 

L The Appellee’s Factual and Legal Conclusions Pertain¬ 
ing to Domicile Are Not Evidence of Such Conclusions 

The language of an affidavit should be construed strictly 
against the affiant; the assumption being that he used 
vague, doubtful, general or ambiguous expressions because 
he did not dare to use stronger ones or be more particular. 
The obvious reason for this sound rule is that the affiant is 
submitting evidence without being subject to cross-exami¬ 
nation and that he will naturally put forth his averments 
to his best advantage. Factual conclusions should be given 
little weight, and if controverted by opposing affidavits of 
direct particular facts, they should be entirely discounted; 
and legal conclusions are matters for the Court to decide. 
Meams v. Harris, 45 App. D. C. 536. In that case a re¬ 
tired banking partner was sued by a depositor who sus¬ 
tained a loss after the defendant’s retirement and without 
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alleged knowledge of said retirement. The plaintiff was 
awarded summary judgment on the affidavit of defense 
which was general, vague, and obscure on the facts per¬ 
taining to the notice of retirement which the defendant 
averred he would prove at the trial. 

To the same effect is Peoples Natural Gas Co. v. Federal 
Power Commission, 75 U. S. App. D. C. 235,127 F. 2d 153, 
Certiari denied 62 S. Ct 1298, 31 U. S. 700, 86 L. Ed. 1769. 
In that case, the allegations in an affidavit which denied 
that the defendant was “a natural gas company” and did 
not transport or sell “in interstate commerce” were con¬ 
strued to be in the nature of legal conclusions, and not aver¬ 
ments of facts from which the Court could determine the 
question of law as to whether the defendant was a natural 
gas company doing interstate business. 

Applying the principles of construction of affidavits es¬ 
tablished by the foregoing cases to the instant case, it is 
apparent that the averment in the appellee’s affidavits that 
“the parties are registered voters in the State of Cali¬ 
fornia, and have been such since the parties were married” 
is a conclusion dependent on the last date when such reg¬ 
istration and voting took place; that “both parties are 
legally domiciled in California” is the very conclusion 
which appellee should prove by facts; that “that both 
parties have lived in California all of their adult lives” is 
contradictory to her admission by affidavit that the parties 
temporarily resided in the District of Columbia, and there¬ 
fore false on its face; that “California is their permanent 
home” is a self-serving conclusion dependent on facts which 
she does not submit; that “plaintiff is an officer in the 
United States Air Force, and as such is subject to constant 
transfer and change of station in accordance with the 
military situation” is merely the statement of immaterial 
matter of which judicial notice could be taken in the ab¬ 
sence of any other evidence; that “said plaintiff was a 
temporary resident of the District of Columbia during his 
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tour of duty in that area” is a conclusion dependent on the 
exact length of time the parties lived here, which the ap¬ 
pellee dares not state. 

The evasions and contradictions in the appellee’s plead¬ 
ings and affidavits should be construed as a lack of good 
faith in her allegations. At one point she denies ever liv¬ 
ing in the District of Columbia; at another point she admits 
living here at 1807 D Street, Southeast; and elsewhere she 
admits a temporary residence here. She claims that her 
reason for admitting a District of Columbia bonda fide 
residence in her answer was that she did not know the mean¬ 
ing of it at the time when she had full benefit of counsel. 
Attention is called to the fact that though the grounds of 
this divorce action is adultery, she filed an answer on the 
ground of “cruelty.” A psychologist would conclude that 
at that very time she was premeditating her California 
divorce action on the ground of cruelty! Her filing of a 
general answer of defense should be construed as an ad¬ 
mission of an intent on her part to regard the District of 
Columbia as her domicile. 

2. The Affidavits of the Parties Do Not Raise a Factual 
Issue on the Question of Domicile 

When all of the appellee’s self-serving conclusions, gen¬ 
eralities, contradictions, and vague, obscure statements are 
discounted, it is obvious that the only fact which she has 
presented which tends to show a California domicile is that 
the appellant owned an automobile which was registered in 
California. This fact is admitted by the appellant’s affi¬ 
davit, so that there are no factual issues involved on the 
question of the domicile of the parties herein. 

3. The Undisputed Facts Show That the Parties Were 
Domiciled in the District of Columbia at the Time This 
Suit Was Instituted 

A person’s domicile turns on the question of intent, for 
one has the inherent right to choose his domicile; and a 


party who abandons his domicile of origin affects a change 
of domicile, for a person can have bnt one domicile. Whether 
a person has effectively abandoned his domicile of origin 
so as to acquire a new one, depends upon a lack of definite 
intention to return as soon as his purpose in leaving his 
domicile is accomplished; or it is sometimes stated by 
corollary, that there must be a fixed purpose or intention 
to remain indefinitely in his new domicile. A vague or 
floating intention to return at some future time is not 
enough to defeat his change of domicile. Goodloe v. Hawk, 
72 App. D. C. 287,113 F. 2d 753; Rogers v. Rogers, 76 App. 
D. C. 297,130 F. 2d 905; Shilkret v. Helvering, 78IJ. S. App. 
D. C. 178,138 F. 2d 925; Metcalf v. Metcalf, 79 U. S. App. 
D. C. 51,142 F. 2d 102. 

But in order to determine the intent which a party had 
at the time of the allegel change of domicile, his acts and 
conduct at that time must be considered, for that is the 
only way an intent can be manifested. His own declara¬ 
tions of domicilary intent cannot prevail against his con¬ 
trary conduct (Rogers v. Rogers, previously cited). An¬ 
other case to the point by analogy is Cocci v. Cocci, 185 F. 

2d 898, 87 U. S. App. D. C-, which held that a person’s 

declarations of intent (of voluntary separation) could not 
prevail in the absence of supporting evidence. On the ques¬ 
tion of domicilary intent, the facts on each side must be 
weighed against the other; for modem living is too complex 
for there not to be at least some facts or conduct of a party 
which would tend to show a “double” domicile. Pace v. 
District of Columbia, 77 U. S. App. D. C. 332, 64 S. Ct 406, 
320 U. S. 698, held that facts showing a Florida domicile 
outweighed the fact showing a District of Columbia domicile 
that plaintiff had paid taxes to the District of Columbia on 
personal property located outside its borders, and also out¬ 
weighed tiie presumption of domicile arising from the fact 
of residence in the District of Columbia. 

The facts of the case at bar show that the appellant 
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came to the District of Columbia with his wife to live for 
an indefinite period. How long this indefinite period would 
last is an unknown factor and is immaterial—the material 
point is that this indefinite period had existed for more 
than two years next preceding the institution of his divorce 
action. Even if he had an intention of returning to Cali¬ 
fornia at some future time, as the appellee alleged, their 
domicile during that “indefinite period” would still be the 
District of Columbia. 

The appellant very definitely expressed an intent to aban¬ 
don his California domicile by purchasing a home in the 
District of Columbia where both parties lived for more than 
two years, by giving up his voting rights in Calfornia, by 
ceasing to pay taxes to that State, and by paying federal 
income taxes without the benefit of splitting his gross in¬ 
come with his wife as he could have done while domiciled in 
California. In addition to these facts showing an abandon¬ 
ment of the California domicile, the appellant has the sup¬ 
port of a presumption of a District of Columbia domicile 
arising from his mere residence here (Pace v. District of 
Columbia, cited above). The fact that he had an automobile 
registered in California cannot sustain the appellee’s bur¬ 
den of proof. 

The appellee stresses the fact that the appellant is a 
military officer on a tour of duty in the District of Colum¬ 
bia, from which the lower Court concluded that he neces¬ 
sarily led a quasi-nomadic life, a conclusion not borne out by 
the facts. The certificate submitted by the Department of 
the Air Force under its seal establishes that the appellant 
was given a permanent change of station in the District of 
Columbia in February, 1948, at a time when overseas duty 
was not imminent. The fact that the appellant is an Air 
Force officer is irrelevant, for it has been held by this Court 
that a naval officer who lived in the District of Columbia 
the required time, but who registered and voted in New 


13 


Jersey, could maintain a divorce action here. Dennett v. 
Dennett, 63 App. D. C. 252,71 F. 2d 975. 

There is also authority for the proposition that an auto- • 
mobile registration is not controlling on the question of 
domicile for the purpose of divorce proceedings. Dublin 
v. Dublin, 150 Misc. 694,1270 NYS 22 (1934). 

This Court has also held that “bona fide*’ residence for 
the purpose of the divorce statute does not necessarily mean 
the technical legal domicile, but means that locality where 
the social life of the party is lived and that locality where 
the greatest publicity will be given by litigation concerning 
his status. Downs v. Downs, 23 App. D. C. 381. However, 
in the case at bar the appellant’s uncontroverted affidavits 
definitely established a District of Columbia domicile within 
its broadest and most technical meaning. 

4. The Lower Court Abused Its Judicial Discretion in Re¬ 
fusing to Enjoin the Defendant from Prosecuting Her 

Foreign Suit for Divorce 

i 

A lower court abuses its judicial discretion and its exer¬ 
cise becomes arbitrary, if it is exercised for an erroneous 
reason. National Beneficial Life Insurance Co. v. Shaw- 
Walker Co., 71 App. D. C. 276, 111 F. 2d 497, Cert denied 
61 S. Ct 35, 85 L. Ed. 432. In the instant case, the lower 
Court refused to enjoin the appellee for the erroneous rea¬ 
son that the Court could not determine, because of the 
“conflicting affidavits” filed by both parties, whether they 
were domiciled in the District of Columbia; and upon the 
erroneous finding that military duty is necessarily synony¬ 
mous with a quasi-nomadic life. 

“Abuse of discretion” means that the court’s action was 
in error as a matter of law. Beck v. Wings Field, Ino, 122 
F. 2d 114 (CCA Pa. 1941). 

In refusing to enjoin the appellee, the lower Court did 
not follow well established judicial precedent The cases 
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in which injunctive relief of this nature has been denied 
are distinguished from the case at bar in that either the 
court had not obtained jurisdiction over the party sought 
to be enjoined, or that there was no evidence that a foreign 
divorce was being applied for on a fraudulent representa¬ 
tion of domicile. In the instant case, the District of Co¬ 
lumbia court has obtained jurisdiction over the person of 
the appellee, and her suit for divorce in California must be 
based upon a false representation of domicile, since a per¬ 
son can have but one domicile. The following cases have 
held that injunctive relief is proper in similar instances: 

Usen v. Usen (Maine), 1940, 13 A. 2d 738, 128 AX.R. 

1449 

DiBrigida v. DiBrigida, 172 A. 505,116 N.J. Eq. 208 
Knapp v. Knapp, 173 A. 343,12 NJT. Misc. 599 
Gross v. Gross (1935), 180 A. 204, 13 NJT. Misc. 499 
Johnson v. Johnson, 261 N.Y.S. 523,146 Misc. 93 
Richmond v. Richmond, 266 N.Y.S. 513,148 Misc. 387 
Dublin v. Dublin, 270 N.Y.S. 22,150 Misc. 694 
Jeffe v. Jeffe, 4 N.Y.S. 2d 628,168 Misc. 123 
Selkowitz v. Selkowitz, 40 N.Y.S. 2d 9,179 Misc. 608 
Ashkenaz v. Ashkenaz, 41 N.Y.S. 2d 388,180 Misc. 580 
Oltarsh v. Oltarsh, 43 N.Y.S. 2d 901,181 Misc. 255 
Holmes v. Holmes, 46 N.Y.S. 2d 628 

“A court of one state or country, which has acquired 
jurisdiction of the parties, has power on proper cause 
shown, to enjoin them from proceeding with an action 
in another state or country, particularly where such 
parties are residents or citizens of the state, or re¬ 
spects to a controversy between the same parties of 
which it obtained jurisdiction prior to the foreign 
court” Corpus Juris Secundum, Volume 43, page 499, 
Injunctions, Section 49. 

“• * * The foreign action or suit will also be enjoined 
where it appears that the party instituting the suit had 
not acquired the necessary residence to prosecute it 
• • • or that the injunction is necessary to prevent a 
multiplicity of suits or fraudulent litigation in foreign 
state.” 21 C.J.S. 858, Courts, Section 554. 


15 


•'* Where both parties are domiciled within the state, 
an injunction may issue to restrain one of them from 
instituting divorce proceedings in another state * * V* 
27 C.J.S. 60, Section 103. 

“Abuse of discretion * * * has been defined variously 
as meaning • • • action effecting an injustice, • * • 
clear error of law in the circumstances; clearly erro¬ 
neous conclusion and judgment—one that is clearly 
against the logic and effect of such facts as are pre¬ 
sented in support of the application, or against the 
reasonable and probable deductions to be drawn from 
the facts disclosed upon the hearing; decision based 
upon incompetent or insufficient evidence, • • • fail¬ 
ure to exercise a sound, reasonable and legal discre¬ 
tion, • • • palpable mistake of judgment, reaching a 
conclusion by the exercise of manifestly unreasonable 
judgment, or as the result of partiality, prejudice, bias 
or ill will; unreasonable departure from considered 
precedents, and settled judicial custom • • 1 CJT.S. 

402, 403, 404. 


CONCLUSION 

It is respectfully submitted to this Honorable Court that 
the part of the order appealed from should be reversed and 
the cause remanded to the United States District Court for 
the District of Columbia with a mandate to render a decree 
enjoining appellee from prosecuting any foreign suit for 
divorce, because the foregoing points and authorities con¬ 
clusively show that the lower Court’s action was based 
upon an erroneous construction of the appellee’s affidavits 
and an erroneous finding that military duty is necessarily 
qnasi-nomadic; and that it is an abuse of judicial discre¬ 
tion to refuse injunctive relief upon the facts shown from 
the proper construction of said affidavits. 

Noah J. Menaed 
Attorney for ApyeUant 
1317 Penna. Ave., S. E. 
Washington, D. C. 
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JOINT APPENDIX 


5 Filed May 26, 1950 

In the United States District Court for the 
District of Columbia 

Robert C. Service, 1032 Bamaby Terrace, S, E., 
Washington 20, D. C., 

Plaintiff, 

vs. 

Doris Service (Address Unknown) 

Last Known Address: 1032 Bamaby Terrace, S. E., 
Washington 20, D. C., 

Defendant. 

Civil Action No. 2319-50 

COMPLAINT FOB ABSOLUTE DIVORCE ON 
GROUND OF ADULTERY 

1. Plaintiff, Robert C. Service, is a citizen of the United 
States and has been a bona fide resident of the District of 
Columbia continuously for more than two years next pre¬ 
ceding the institution of this suit. 

2. Defendant, Doris Service, his wife, is likewise a citizen 
of the United States, whose present residence is unknown. 

3. Plaintiff and Defendant were lawfully married at 
Yuma, in the State of Arizona, on May 7,1939, and there¬ 
after lived together as husband and wife until on or about 
April 1,1950. 

4. Two children were bom of said marriage, to wit: Ken¬ 
neth C. Service, bom May 19,1941, and Robert N. Service, 

1 


2 


bom July 29,1945, who are now in the care and custody of 
the Plaintiff at his residence, 1032 Bamaby Terrace, S. E., 
Washington, D. C. 

5. There is no property settlement between the parties 
here involved. 

6. Said Doris Service heretofore, on or about the 15th 
day of May, 1950, and at divers times to Plaintiff unknown, 
did wilfully commit adultery with a person unknown to the 
Plaintiff, at premises 4925 Minnesota Avenue, Northeast, 
in said District, in disregard of her marriage obligations 

to Plaintiff. 

6 Said acts of adultery were committed without the 

consent, connivance, privity or procurement of the 
Plaintiff, and after discovery of said acts of adultery, there 
has been no condonation of said adultery, nor voluntary 
cohabitation between the Plaintiff and the Defendant. 

Wherefore, Plaintiff demands a judgment of absolute 
divorce from the Defendant. 

(signed) Robert C. Service, Plaintiff. 
District of Columbia, ss: 

Robert C. Service, being first duly sworn, deposes and 
says that he has read the foregoing COMPLAINT FOR 
ABSOLUTE DIVORCE by him subscribed, and that he 
knows the contents thereof, and that the matters and things 
therein stated he verily believes to be true. 

(signed) Robert C. Service. 

Subscribed and sworn to before me this 26 day of May, 
1950. (signed) Thomas N. Roane, Notary Public, D. C. 
(Notary Seal). 

(8) Noah J. Menard, Attorney for Plaintiff, 1317 Penna. 

Ave., S. E., Washington 3, D. C. Phone: U. 7-8357. 
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Filed June 12,1950 


ANSWER TO COMPLAINT FOR ABSOLUTE DIVORCE 
ON GROUND OF CRUELTY 

Comes now the defendant in this cause Eleanor Doris 
Service and in answer to the Complaint of the plaintiff for 
an absolute divorce, avers as follows: 

1. The defendant admits the allegations in paragraph 
numbered one. 

2. The defendant admits that she is a citizen of the 
United States, but in further answer to paragraph two, 
avers that her name is Eleanor Doris Service and her place 
of residence, 1807 D Street, S. E. 

3-5. The defendant admits all allegations contained in 
paragraphs numbered three through five, of the Complaint. 

6. Defendant denies all allegations contained in para¬ 
graph numbered six. 

WHEREFORE, all the premises considered, the defend¬ 
ant prays: 

1. That the complaint be dismissed. 

2. For such other and further relief as to the Court may 
seem just and proper. 

(s) Eleanor Doris Service. 


District of Columbia, ss: 

Eleanor Doris Service, being first duly sworn according 
to law, on oath deposes and says, that she has read the fore¬ 
going Answer by her subscribed and understands the con¬ 
tents thereof, and that the matters stated therein of her 
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own knowledge are true, and those stated on information 
and belief, she believes to be true. 

(s) Eleanor Doris Service. 

Subscribed and sworn to before me this 10th day of June, 
1950. (s) V. Estelle Herold, Notary Public, D. C. 

(s) Samuel I. Sherwood, Atty. for Defendant, Century 
Bldg., Wash., D. C., NAtional 7527. 

12 Filed December 7,1950 


MOTION FOR ENJOINING PROSECUTION OF 

FOREIGN SUIT 

Plaintiff moves the Court for an order enjoining the de¬ 
fendant from prosecuting any suit for divorce, alimony, or 
custody of children, in the State of California or any other 
foreign jurisdiction, and for grounds of said motion, says: 

1. This Court has obtained full jurisdiction of the sub¬ 
ject matter, parties, and children involved. 

2. The defendant is attempting to deprive this Court of 
its rightful jurisdiction over the controversy involved 
herein, by having subsequently brought suit in the State of 
California on the same subject matter. 

3. The defendant is committing a fraud on the California 
Courts by representing that she has resided and has had 
her domicile in that State for at least one year next preced¬ 
ing the bringing of her said suit. • 

All of which appears more fully in plaintiff’s affidavit 
annexed hereto as Exhibit B. 

(s) Noah J. Menard, Attorney for Plaintiff, 1317 
Penna. Ave., S. E. 
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To Attorney for Defendant: The Motions Clerk will be re¬ 
quested to consolidate this Motion with Motion for Cus¬ 
tody Pendente Lite. 

A copy of this Motion, affidavit, and points and author¬ 
ities were mailed to Samuel I. Sherwood, Attorney for De¬ 
fendant, this 7 day of December, 1950. 

13 (Plaintiff’s Exhibit B. Filed Dec. 7,1950) 

AFFIDAVIT OF ROBERT 0. SERVICE 

District of Columbia, ss: 

Robert C. Service, plaintiff herein, being first duly sworn, 
deposes and says: 

1. That the plaintiff and the defendant, Doris Service, 
established their residence and domicile in the District of 
Columbia on or about February 26,1948. 

2. That the plaintiff and defendant resided together from 
March 25,1948, to February 14,1950, at 857 Exenia Street, 
S. E., in the District of Columbia, in a home which they had 
purchased for the purpose of a permanent home and resi¬ 
dence. 

3. That from February 14,1950, to on or about March 15, 
1950, the defendant resided with the plaintiff in an apart¬ 
ment with their two children at 1032 Bamaby Terrace, 
Southeast, in the District of Columbia. . 

4. That the defendant continued to reside in the District 
of Columbia at 4925 Minnesota Avenue, Northeast, and at 
other addresses unknown to the plaintiff, until about August 
1,1950, at which time she took up residence in California. 

5. That the plaintiff has been informed by the defendant 
and by his attorney, Preston W. Johnston, Long Beach, 
California, that the defendant filed an action for divorce. 



custody, and alimony in the State of California on or about 
November 15,1950. 

(s) Robert C. Service, Plaintiff. 

Subscribed and sworn to before me this 6 day of Decem¬ 
ber, 1950. (s) H. E. Sweeney, Notary Public, D. C. (Seal.) 

14 (Plaintiff’s Exhibit C. Filed Jan. 6,1951) 


AFFIDAVIT OF ROBERT 0. SERVICE IN SUPPORT 

OF PLAINTIFFS MOTION TO ENJOIN PROSECU¬ 
TION OF FOREIGN SUIT 

District of Columbia, ss: 

Robert C. Service, plaintiff herein, being first duly sworn, 
deposes and says: 

1. That in February, 1948, he was assigned by the United 
States Air Force to a permanent change of station in Wash¬ 
ington, D. C., from a station in California. 

2. That he has not registered, nor voted, nor paid income 
taxes in the State of California since the year 1946. 

3. That he established his domicile in the District of Co¬ 
lumbia on or about February, 1948, when he purchased a 
home at 857 Xenia Street, S. E., in which he resided until 
about February 15,1950, with the defendant and their two 
children. 

4. That after abandoning his domicile in the State of Cali¬ 
fornia in February, 1948, he failed to register his auto¬ 
mobile in the District of Columba through negligence and 
misunderstanding of the requirements thereof, and not for 
the purpose of maintaining a domicile in California. That 
the forms for registration were gent to him from California 
without any request on his part, which gave him the im¬ 
pression that it was permissible to and also the most con- 



venient'way to keep his car licensed by merely returning 
the forms with the required fee. 

Robert C. Service. 

Subscribed and sworn to before me this 5 day of January, 
1951. H. E. Sweeney. (Seal) 

15 (Plaintiff’s Exhibit D. Filed Jan. 6,1951) , ■>. _ 

■t 

DEPARTMENT OF THE AIR FORCE 
HEADQUARTERS UNITED STATES AIR FORCE 
WASHINGTON 


4 January 1951 


Certificate 

This is to certify that Captain Robert C. Service, USAF, 
AO 319 940, reported to this headquarters for duty on 26 
February 1948 pursuant to paragraph 5, Special Order 
Number 22, Headquarters Flight Service, Washington 25, 
D. C., dated 17 February 1948, which relieved Captain Serv¬ 
ice from his assignment and duty at March Flight Service 
Center, March Air Force Base, California and assigned him 
on a permanent change of station to Headquarters, USAF, 
Washington 25, D. C. 

Robert I. Carter, Major, USAF, Asst Air Adj Gen 

(Seal) 

16 (Plaintiff’s Exhibit G. Filed Jan. 15,1951) 

• ••••••••• 

AFFIDAVIT OF ROBERT 0. SERVICE 

District of Columbia, ss: 

Robert C. Service, being first duly sworn, deposes and 
says that he is the plaintiff herein, and that he filed federal 
income tax returns for the years of 1948 and 1949 while he 
was a resident of the District of Columbia, and that in these 
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said returns he did not claim allegiance to the community 
property State of California; that he did not split his in¬ 
come therein as belonging one half to his wife; that his said 
wife, Doris Service, the defendant herein, did not file any 
federal income tax return for these years, separately. 

Robert C. Service. 

Subscribed and sworn before me this 10 day of January, 
1951. (s) H. E. Sweeney, Notary Public, D. C. (Seal) 

17 Piled December 29,1950 


AFFIDAVIT OF DORIS SERVICE 

(In Opposition to Motion to Enjoin Foreign Suit) 

State of California, County of Los Angeles, ss: 

Doris Service, being first duly sworn, deposes and says: 

That she is the defendant in the above entitled action; 

That neither the plaintiff or defendant in the above en¬ 
titled action are residents of the District of Columbia, or 
any other place, other than the City of Long Beach, County 
of Los Angeles, State of California, and in support thereof, 
alleges: 

L That the plaintiff and defendant are registered voters 
in the County of Los Angeles, State of California, and have 
been such since the time the parties were married; 

2. That the automobile of the parties is registered in 
California, at a Long Beach address. 

(8) Doris Service. 

Subscribed and sworn to before me this 11th day of De¬ 
cember, 1950. (s) Salome Lake, Notary Public in and for 
the County of Los Angeles, State of California. (Seal) 
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18 Filed January 10, 1951 


AFFIDAVIT OF DORIS SERVICE IN SUPPORT OF 

MOTION FOR LEAVE TO AMEND AND SUPPLE¬ 
MENT ANSWER 

State of California, County of Los Angeles, ss: 

Doris Service, being first duly sworn, on oath deposes and 
say 8: 

That she is the defendant in the above-entitled cause; 

That in her Answer to the Complaint, filed herein, she 
was unaware of the definition of “bona fide” and was in¬ 
advertent in admitting that plaintiff was a “bona fide” 
resident of the District of Columbia; that she now knows 
that said words, “bona fide” mean “good faith” and* indi¬ 
cate legal domicile. 

That neither plaintiff nor defendant are or were domi¬ 
ciled in the District of Columbia; that both parties merely 
resided here temporarily with intent to return to the State 
of California; that the permanent home and legal domicile 
of the parties herein, is the State of California; that with 
the exception of their period of temporary residence in the 
District of Columbia, both parties have lived in California 
all of their lives and that they considered California their 
permanent home; that both plaintiff and defendant are and 
have been registered voters, all of their adult lives, in the 
State of California; that both plaintiff and defendant have 
their automobile registered in the State of California; that 
plaintiff is an officer in the United States Air Force and as 
such is subject to constant transfer and change of station 
in accordance with change in the military situation, and 
even though plaintiff may have been ordered to the District 
of Columbia area as a “permanent change of station,” that 
such is the parlance of the military services but does not by 



any means denote that the officer or soldier canno t be 
changed to another station at a moment’s notice. 


19 (s) Doris Service. 

Subscribed and sworn to before me this 29 day of Dec., 
1950. (s) Salome Lake, Notary Public in and for the County 
of Los Angeles, State of California. 

8 Filed January 10,1951 


AMENDED ANSWER TO COMPLAINT FOR ABSO¬ 
LUTE DIVORCE ON GROUND OF ADULTERY 

The Answer heretofore filed in the above-entitled cause, 
is amended to read as follows: 

1. The defendant denies the averment in paragraph one 
of the Complaint, that plaintiff is a bona fide resident of 
the District of Columbia; defendant avers that plaintiff is 
a bona fide resident of the State of California; that he is 
and has been a registered voter in the State of California 
all of his adult life; that he and defendant have a car reg¬ 
istered in their names in the State of California; that with 
the exception of their temporary stay in the District of 
Columbia, both parties have lived in California all of their 
lives and considered said locality as their permanent resi¬ 
dence; that plaintiff is an officer in the United States Air 
Force and as such was stationed in the District of Columbia 
temporarily; that plaintiff as a member of the United States 
Armed Sprees is subject to constant transfer and change of 
station; defendant admits that plaintiff is a citizen of the 
United States. 

2. Defendant admits that she is a citizen of the United 
States, and in further answer to paragraph two of the Com¬ 
plaint, avers that she is a bona fide resident of the State of 




California; that she is and has been a registered voter in 
the State of California all of her adult life; and, that she is 
also known as Eleanor Doris Service. 


5. Defendant admits the allegation contained in para¬ 
graph five of the Complaint. 


9 1. That the complaint be dismissed on the ground 

that this Court does not have jurisdiction of the 
subject-matter in this action. 


2. For such other and further relief as to the Court may 
seem just and proper. 


(8) Doris Service. 


10 Filed January 10,1951 


SUPPLEMENTAL ANSWER TO COMPLAINT FOB 
ABSOLUTE DIVORCE ON THE GROUND OF 

ADULTERY 

The Amended Answer heretofore filed in the above-en¬ 
titled cause, is supplemented to read as follows: 


7. Adding paragraph seven to the Amended Answer: 
Defendant herein has filed suit for divorce in the State of 
California against the plaintiff herein; that custody of the 
said children and their support pendente lite and perma¬ 
nently is being prayed for from the California Court. 
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20 Filed January 10,1951 


AFFIDAVIT OF DORIS SERVICE IN SUPPORT OF 
MOTION TO DISMISS COMPLAINT 


State of California, County of Los Angeles, ss: 

Doris Service, being first duly sworn, deposes and says: 

That she is the defendant in the above-entitled cause; 
that both plaintiff and defendant are legally domiciled in 
the State of California; that both parties are, and have been 
registered voters in the State of California all of their 
adult lives; that both parties have lived all of their lives in 
California; that California is their permanent home; that 
both parties have an automobile registered in their names, 
in California; that plaintiff is an officer in the United States 
Air Force and as such is subject to constant transfer and 
change of Station in accordance with the military situation; 
that said plaintiff was a temporary resident of the District 
of Columbia during his tour of duty in that area as an officer 
in the United States Air Force; that neither plaintiff nor 
defendant ever intended that the District of Columbia was 
to be their permanent home or legal domicile. 


21 (s) Doris Service. 

Subscribed and sworn to before me this 29 day of Dec., 
1950. (s) Salome Lake, Notary Public in and for the County 
of Los Angeles, State of California. 

1 Filed February 20,1951 


Washington, D. C., January 23, 1951. 

The above-entitled cause came on for hearing on motions 
to enjoin foreign prosecution, for leave to amend and sup- 





plemental answer, and to dismiss, before Hon. Edward A. 
Tamm, United States District Court Judge, at 10:35 o’clock 

ft-tn. 

Appearances : Noah J. Menard, Esq., on behalf of 
the plaintiff. Samuel L Sherwood, Esq., on behalf 
of the defendant. 


2 Filed Feb. 20,1951 

The Court: The Court feels, in the light of the conflicting 
affidavits, that it is impossible for the Court, with any feel¬ 
ing of assurance, which in turn is necessary to any equitable 
adjudication of the motion to dismiss, that it is impossible 
for the Court to say whether the plaintiff does or does not 
have domicile in the District of Columbia. 

Under the circumstances, the Court feels that it must 
deny the defendant’s motion to dismiss this action, point¬ 
ing out to counsel that it is possible, in spite of the Court’s 
ruling, that when the case is heard on its merits, it may es¬ 
tablish that the plaintiff is or is not a resident of the Dis¬ 
trict of Columbia. But upon the basis of what is before the 
Court, the Court must deny the motion to dismiss. 


The Court: The general grounds for the Court’s ruling 
upon this motion to enjoin prosecution of a foreign suit 
are identical with the grounds that prompted the Court to 
rule as it did on the motion to dismiss. 

The unfortunate circumstance of a number of people in 
Government service, and particularly in the armed services, 
leading a quasi-nomadic life, particularly in so far as the 
assignments in the District of Columbia are concerned, 
frequently raises this very question as to whether 
3 domicile is acquired here or whether domicile and 
residence have been abandoned in the state or states 
from which these people come. 
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Under all of the circumstances in this case, particularly 
in the light of the affidavits filed, it is possible that the 
Court would do an injustice to the defendant if it attempted 
to restrain her from prosecuting an action which she is 
legally entitled to bring, if she is legally entitled to bring it. 

The Court, consequently, must deny the plaintiff’s mo¬ 
tion to enjoin the prosecution of any suit in California by 
the defendant, the Court believing that, again, this is a 
matter that fundamentally will have to be determined upon 
the merits of the case when it can be heard; and if there is 
any reason to believe, on the part of the plaintiff, that the 
action is improperly brought in California because this 
action is pending in the District of Columbia, the plain¬ 
tiff, of course, may in the California courts take such action 
as is necessary to bring to that court’s attention the origin 
and status of the present action in this court. 

The Court will deny the plaintiff’s motion to enjoin a 
foreign prosecution. 


22 Filed February 2,1951 


ORDER 

This cause having come on for hearing on motions by the 
defendant for Leave to Amend and Supplement her Answer, 
and to Dismiss this action, and on motion by the plaintiff to 
Enjoin Prosecution of a Foreign Suit, and after no objec¬ 
tion was voiced by attorney for plaintiff in open Court on 
defendant’s Motion for Leave to Amend and Supplement 
Answer, and after argument by counsel for both plaintiff 
and defendant, in open court on Defendant’s Motion to 
Dismiss and Plaintiff’s motion to Enjoin Prosecution of a 
Foreign Suit, and the Court finding as a fact: 

1. That the plaintiff is a member of the Armed Services 
and as such necessarily leads a quasi-nomadic life, particu- 
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larly in so far as assignments in the District of Columbia 
are concerned. 

2. That the Court cannot determine, because of the con¬ 
flicting affidavits filed herein by both parties, whether the 
plaintiff does or does not have domicile in the District of 
Columbia. 

3. That the Court would do a possible injustice to the 
defendant, particularly in the light of the affidavits filed, if 
it attempted to restrain her from prosecuting an action 
which she is legally entitled to bring, if she is legally en¬ 
titled to bring it, 

It is therefore, by the Court, this 2d day of Feb., 1951, be 

Ordered, that defendant’s motion for leave to Amend and 
Supplement her Answer, be and it hereby is, granted. 

That defendant’s Motion to Dismiss this cause, be and it 
hereby is, denied. 

That plaintiff’s motion to Enjoin Prosecution of a For¬ 
eign Suit, be and it hereby is, denied. 

(8) Edward A. Tamm, Judge. 


